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GIFTS IN THE WORKPLACE

The general rule about gifts in the workplace, provided by the General Attorney in the Staff Judge Advocate office, is as follows:  An employee shall not give a gift or solicit a contribution for a gift for anyone in their supervisory chain. Nor may an employee accept a gift from a lower-paid employee, unless the donor and recipient are personal friends who are not in a supervisory-subordinate relationship. However, unsolicited gifts may be given on an occasional basis including birthdays and holiday. Such gifts must have a value of less than $10 and may be given on Christmas and birthdays, but must not become routine. Also acceptable are minor contributions of food to be consumed at the office. Rules concerning gifts are located at 5 CFR 2635.302 and the Joint Ethics Regulation (JER), Chapter 2.

FAMILY AND MEDICAL LEAVE

Under the Family and Medical Leave Act of 1993 (FMLA), most Federal employees are entitled to a total of 12 workweeks of unpaid leave during any 12-month period for the following purposes:

· the birth of a son or daughter of the employee and the care of such son or daughter;

· the placement of a son or daughter with the employee for adoption or foster care;

· the care of spouse, son, daughter, or parent of the employee who has a serious health condition;

· a serious health condition of the employee that makes the employee unable to perform the essential functions of his or her positions.

	Q.
	How will this new sick leave policy benefit Federal employees?

	A.
	Federal employees will now be permitted to use a total of up to 12 weeks of sick leave each year to care for a family member with a serious health condition.

	Q.
	Is this a new category of leave—i.e., "Sick leave for family care?"

	A.
	No.  Federal employees must use their accrued sick leave to care for a family member with a serious health condition.

	Q.
	Who is covered by the new sick leave policy?

	A.
	Employees who are covered by the Federal annual and sick leave systems are covered by this new policy.  (See 5 U.S.C. 6301.)  U.S. Postal Service employees are not covered.

	Q.
	What are some examples of a "serious health condition?"

	A.
	Examples of "serious health conditions" include, but are not limited to, heart attacks, heart conditions requiring heart bypass or valve operations, cancers, back conditions requiring extensive therapy or surgical procedures, kidney dialysis, physical therapy, strokes, severe respiratory conditions, spinal injuries, appendicitis, pneumonia, emphysema, severe arthritis, severe nervous disorders, injuries caused by serious accidents on or off the job, clinical depression, recovery from major surgery, final stages of a terminal illness, and Alzheimer's disease.

A "serious health condition" also includes ongoing pregnancy, miscarriages, complications or illnesses related to pregnancy (such as severe morning sickness), the need for prenatal care, childbirth, and recovery from childbirth.

	Q.
	Who is considered a "family member?"

	A.
	"Family member" means the following relatives of the employee: 

a. Spouse, and parents thereof; 

b. Children, including adopted children, and spouses thereof; 

c. Parents; 

d. Brothers and sisters, and spouses thereof; and 

e. Any individual related by blood or affinity whose close association with the employee is the equivalent of a family relationship. 

	Q.
	Who determines who is a "family member?"

	A.
	The head of an agency is responsible for administering the Federal leave program in his or her agency.  Managers and supervisors must use their own judgment in applying this definition, consistent with the agency's internal policy and applicable bargaining agreement.  This definition of "family member" has been used since the war in Vietnam to determine eligibility for leave to attend the funeral of a family member killed on active duty in the military.  Agencies have had a great deal of experience in applying this definition under the Federal voluntary leave transfer and leave bank programs.

	Q.
	How broadly should agencies define "family member?"

	A.
	This benefit is intended to be "family friendly" and to permit employees to care for individuals outside the traditional nuclear family.  OPM's regulations governing the leave transfer and leave bank programs and sick leave for family care are intended to address the needs of employees struggling to manage child care, elder care, family emergencies, and other personal responsibilities, while at the same time remaining committed to professional development and advancement. The definition of "family member" is not intended to benefit or further the social agenda of any particular group. Rather, this definition recognizes that in today's society there are both traditional and nontraditional families and that the responsibilities placed on the employee are the same in both cases

	Q.
	What are the requirements for using sick leave to care for a family member with a serious health condition?

	A.
	Employees must maintain a sick leave balance of 80 hours in order to use the full 12 weeks of sick leave to care for a family member with a serious health condition. Any employee may use an initial 40 hours of sick leave for family care purposes. To use more than 40 hours, an employee must maintain a sick leave balance of 80 hours at all times.  This limitation applies to any employee using sick leave to care for a family member.

	Q.
	Will employees be required to provide medical certification of a family member's serious health condition?

	A.
	For any use of sick leave, an agency may require medical certification or other "administratively acceptable evidence."  In addition, the final regulations permit an agency to establish a time limit for employees to produce such documentation.

	Q.
	How is the new sick leave policy different from the current policy on using sick leave for family care purposes?

	A.
	Most Federal employees may use a total of up to 13 days of sick leave each year for family care and bereavement purposes.  The expanded regulations permit employees to use a total of up to 12 weeks of sick leave each year to care for a family member with a serious health condition.  The circumstances under which employees may use more than 13 days of sick leave therefore are more limited.

This benefit will broaden the options available for employees to meet their family responsibilities.  Mothers, fathers, and grandparents (who are raising their grandchildren), and employees caring for their spouses, siblings, or parents will all greatly benefit from this more generous leave benefit.  This benefit also will address the dilemmas faced by parents of special needs children when trying to balance their work and family responsibilities.

	Q.
	Are employees entitled to use 13 days of sick leave for general family care or bereavement purposes plus 12 weeks of sick leave to care for a family member with a serious health condition each year?

	A.
	No.  If an employee previously has used any portion of the 13 days of sick leave for general family care or bereavement purposes in a year, that amount must be subtracted from the 12-week entitlement.  If an employee has already used 12 weeks of sick leave to care for a family member with a serious health condition, he or she cannot use an additional 13 days in the same year for general family care purposes.  An employee is entitled to a total of 12 weeks of sick leave each year for all family care purposes.   

Example: 

Jo Ann has 840 hours of accrued sick leave.  She used 10 days (80 hours) of sick leave earlier this leave year to care for her daughter who had chicken pox. Last week Jo Ann's mother-in-law underwent emergency heart surgery and will need constant care for several weeks.  Jo Ann may use up to a maximum of 400 hours (480 hour maximum entitlement minus 80 hours already used for family care purposes) to care for her mother-in-law as she recuperates.

	Q.
	Can a pregnant employee use sick leave for childbirth and to care for her newborn?

	A.
	Pregnant employees are entitled to use sick leave for prenatal and postnatal medical appointments and any periods of incapacitation as a result of pregnancy and childbirth.  Complicated conditions may require additional sick leave for periods of incapacitation. A new mother is entitled to use up to 12 weeks of leave without pay under the Family and Medical Leave Act of 1993 (FMLA) for childbirth and care of the newborn.  Unpaid leave under the FMLA must be used within 1 year following the date of birth.  In addition, a mother may use up to 13 days of sick leave for well baby appointments and to care for a newborn child during minor illnesses.

Under the final regulations, a new mother may use a total of up to 12 weeks of sick leave to care for a newborn child with a serious health condition.  If the new mother has already used 13 days of sick leave for family care purposes, she will be entitled to use the balance of the 12-week entitlement to sick leave.

	Q.
	Can a biological father use sick leave for childbirth and care of his newborn?

	A.
	A biological father is entitled to use sick leave to care for the biological mother for any period (up to a maximum of 12 weeks) during which she is incapacitated as a result of pregnancy and childbirth.  This includes prenatal and postnatal doctor's examinations, hospitalization, and recovery from childbirth.  In most cases, however, the biological mother's period of incapacitation will be less than 12 weeks (generally 6 weeks).

The new father may use a total of up to 13 days of sick leave for well baby appointments and to care for the newborn during minor illnesses.  A new father may use up to 12 weeks of unpaid leave under the FMLA to care for his healthy newborn and may substitute annual leave for FMLA leave without pay.  If the newborn has a serious health condition, the father may use any remaining portion of the 12-week entitlement to care for that child.

	Q.
	Can a biological mother or father use 12 weeks of sick leave to care for a healthy newborn?

	A.
	No.  By law, an employee may use sick leave only for periods of sickness and other incapacitation or for purposes related to the adoption of a child.  OPM has no authority to permit employees to use sick leave for purposes other than those permitted by law.  A new parent may use a total of up to 12 weeks of sick leave to care for a newborn child with a serious health condition.  He or she may use annual leave or leave without pay to care for a healthy newborn.

	Q.
	Can adoptive parents use sick leave to care for a newly adopted child?

	A.
	By law (5 U.S.C. 6307), an employee may use accrued sick leave "for purposes relating to the adoption of a child."  An adoptive parent may use sick leave for any purpose that would allow the adoption to proceed, including, but not limited to, appointments with adoption agencies, social workers, and attorneys; court proceedings; required travel; and for any periods during which an adoptive parent is ordered or required by the adoption agency or by a court to be absent from work to care for the adopted child.  If the adoption agency or court do not impose such a requirement, the employee must use annual leave or leave without pay to care for the adopted child.

In addition, an adoptive parent may use a total of up to 13 days of sick leave for medical appointments and to care for the adopted child during minor illnesses.  If an adoptive parent has not used 13 days of sick leave for general family care purposes, he or she may use a total of up to 12 weeks of sick leave to care for an adopted child with a serious health condition.

	Q.
	Why weren't the final regulations made effective retroactively to the date the President directed OPM to expand the use of sick leave for family care purposes?

	A.
	The issuance of retroactive regulations is neither the preferred nor usual method for rulemaking.  Retroactivity in rulemaking is permissible where Congress has expressly authorized it in law, but that is not the case here.  In addition, the arbitrary selection of a retroactive effective date would result in inequitable treatment of employees who were compelled to use leave without pay before that date for care of a family member with a serious health condition. 

 

	Q.
	Will an employee who has previously taken leave without pay under the FMLA to care for a spouse, son or daughter, or parent with a serious health condition be able to substitute sick leave retroactively for the leave without pay?

	A.
	No.  Employees may not retroactively substitute sick leave for leave without pay under the FMLA.

	Q.
	Does the new sick leave policy permit an employee to take a total of up to 12 weeks of sick leave each year in addition to 12 weeks of leave without pay under the FMLA?

	A.
	The new sick leave policy permits an employee to use sick leave to care for family members who do not meet the definition of "spouse, son or daughter, or parent" under the FMLA.  Theoretically, an employee could use 12 weeks of sick leave to care for a family member who does not meet the "spouse, son or daughter, or parent" definition under the FMLA and, later in the leave year, invoke the FMLA and use leave without pay to care for a "spouse, son or daughter, or parent."  However, we believe most employees who are now using FMLA leave without pay will choose to substitute their available sick leave for periods of unpaid leave under the FMLA to care for a spouse, son or daughter, or parent with a serious health condition.

	Q.
	Won't this new benefit encourage employees to use more sick leave?

	A.
	We anticipate that only a small percentage of the Federal workforce will have a need to use large amounts of sick leave for family care purposes.  In addition, most Federal employees do not have 12 weeks of accrued sick leave available to use for this purpose.

Based on our experience, we believe less than 0.5 percent of the Federal workforce with 5 or more years of Federal service would actually use the maximum 12 weeks of sick leave. Federal employees accrue 13 days of sick leave each year.  Although it is possible for an employee not to use any sick leave for 5 years so that he or she would accumulate 65 days (more than 12 weeks) of sick leave to use for family care purposes, this is highly unlikely.

We believe the ability to use additional sick leave will encourage employees to conserve their sick leave as insurance against the possibility that they will need to care for a family member in the future.  In addition, the expanded use of sick leave for family care purposes will provide many benefits.  Agencies will retain valuable employees and benefit from reduced costs (including training costs) to replace employees forced to separate from Federal service because of family responsibilities.  In addition, there will be less need for employees to obtain donated leave through the voluntary leave transfer and leave bank programs, since a potential leave recipient faced with a family medical emergency will be required to use his or her own sick leave before receiving any donated annual leave from other Federal employees.

	Q.
	Will employees approved for the Federal voluntary leave transfer and leave bank programs be required to use their sick leave before using donated annual leave?

	A.
	Yes.  Under the Federal voluntary leave transfer and leave bank programs, an employee may receive donated annual leave from other Federal employees if he or she is affected by a personal or family medical emergency and has exhausted his or her available paid annual and sick leave.  An employee faced with a family medical emergency who has exhausted his or her entitlement to 12 weeks of sick leave for family care purposes (or a lesser amount if the employee has not accrued 12 weeks of sick leave) may receive donated annual leave.  In addition, an employee who is using donated annual leave on the effective date of the new sick leave policy is required to use all of his or her sick leave available for family care purposes before he or she can continue to use donated annual leave.

	Q.
	Will this benefit increase absenteeism and make it more difficult for agencies to fulfill their work requirements?

	A.
	Although it is theoretically for an employee to use 12 weeks of sick leave to care for a family member with a serious health condition and 12 weeks of leave without pay under the FMLA to care for a spouse, son or daughter, or parent with a serious health condition, we believe it is highly unlikely that many employees will have a need or be able to use such large amounts of paid and unpaid leave for this purpose. 

In addition, the purpose for which the additional sick leave may used--i.e., a serious health condition--will limit the circumstances in which employees can use sick leave under the final regulations.  We believe this expanded entitlement will provide the greatest benefit to employees who would otherwise be forced to use leave without pay under the FMLA to care for their family members.  The expanded use of sick leave will permit these and other employees facing similar situations to maintain an income for part or all of the time they must be absent from work.



MYPAY OFFERS ELECTRONIC W2s

All current myPay military users and Defense Finance and Accounting Service

(DFAS) civilian employees who request or already have a myPay Personal Identification Number (PIN) and access myPay will now automatically receive an electronic W-2. 

The electronic method is now the primary means of delivery for all DFAS civilians and military users with a customized myPay PIN. Users may elect to receive a printed W-2 by mail by choosing the hard copy option through myPay before Dec. 1.

"This is an opportunity for our customers to better manage their pay information," said Dennis Eicher, director for Electronic Commerce, Military and Civilian Pay Services at DFAS. "We are providing myPay customers access to their tax and pay preferences online. We also know some individuals would rather have a hard copy statement, so we are giving them that choice."

The online version, complete with printing instructions, is 100 percent compatible for all tax purposes and allows users to print as many copies as they need without having to depend on saving a hard copy. W-2s may also be saved to disk.

To ensure customers who are affected receive either an electronic or hard copy W-2, there will be a "no change" period from Dec. 1, 2003 through Jan 31, 2004. During this period users will not be allowed to change their W-2 print election on myPay, but may request a paper W-2 by contacting their local financial services activity.

To select the hard copy W-2, go to https://mypay.dfas.mil. Under "Taxes," select "Turn on/off Hardcopy of W-2." The user will be given the option to select a "hard copy" W-2. Users who elected to receive a hard copy by mail will also still be able to see the W-2 electronically.

Retired military service members and annuitants, as well as civilians outside of DFAS will continue to receive their tax statements or 1099 statements by mail. No action is required. 

RESCISSION OF CIVILIAN PERSONNEL MANAGEMENT DELEGATED AUTHORITIES 

By memo signed by LTG  Le Moyne, Deputy Chief of Staff, G-1, dated October 30, 2003, the authorities that were previously delegated to local Commanders to: 1) Approve appointments of retired military within 180 days after retirement, 2) Waive dual compensation reductions for Federal retirees when needed to fill temporary positions established to respond to the attacks of Sept 11, 2001, and 3) Approve Civilian Academic Degree Training, have all been immediately rescinded.  The ASA(M&RA) will retain approval authority for the above three authorities.

No final implementation guidance has been received, although interim guidance from the Civilian Human Resource Agency is that they will honor commitments made prior to November 17, 2003, the date they received the guidance.  As we receive more information from the various MACOMS, including the procedures to submit such requests, we will share them.

RETURN OF ACTIVATED MILITARY MEMBERS TO FEDERAL CIVILIAN EMPLOYMENT

On November 14, 2003, President George W. Bush directed the heads of agencies to grant

Federal employees who are returning from active duty 5 days of excused absence from their

civilian duties. The President’s memorandum is available from OPM’s Web site at

http://www.opm.gov/oca/compmemo/2003/2003-14b.asp. The Office of Personnel

Management’s (OPM’s) memorandum and guidance on granting the 5 days of excused absence are available at http://www.opm.gov/oca/compmemo/2003/2003-14.asp and

http://www.opm.gov/oca/compmemo/2003/2003-14a.asp. The following questions and answers provide additional information to assist agencies in implementing the President’s memorandum:
Q1. When must an agency grant the 5 days of excused absence? Must an agency grant the

excused absence as soon as the employee returns to civilian duty?
A1. The intent of the President’s memorandum is to grant 5 days of paid time off to employees returning to Federal civilian service to aid in their readjustment to civilian life. Agencies must provide a returning employee with 5 days of excused absence upon his or her return to Federal civilian duty. Upon receiving notification from an employee of his or her intent to return to civilian duty on a specific date, an agency must grant the employee 5 days of excused absence immediately prior to the employee’s actual resumption of his or her duties. The commencement of the 5 days of excused absence represents a return to Federal civilian employment, and the employee is obligated to report for work at the end of the 5-day period. If the employee had already returned to Federal civilian service prior to November 14, 2003, he or she may take the 5 days of excused absence at a time mutually agreeable to the employee and the agency.
Q2. How does the 5 days of excused absence affect the time limits for restoring an employee to Federal civilian employment under 5 CFR part 353, subpart B?
A2. The 5 days of excused absence do not affect the time limits for exercising restoration rights, because the commencement of the 5 days of excused absence constitutes a return to civilian service. For example, an employee may take whatever grace period is allowed under part 353 and, in addition, is entitled to 5 days paid excused absence.

Q3. We have employees who have returned to Federal civilian duty, but are expected to be

activated again. Can an employee receive 5 days of excused absence more than once?
A3. No. Each employee is entitled to 5 days of excused absence when he or she returns from

active military service in connection with Operation Noble Eagle, Operation Enduring Freedom, Operation Iraqi Freedom, or any other military operation subsequently established under Executive Order 13223. Each employee will receive 5 days of excused absence, regardless of the number of activations.
Q4. Must a qualifying employee use his or her 5 days of excused absence all at once?
A4. Yes. The intent of the President’s memorandum is to provide returning employees with a

continuous period of paid time off to spend with their families before returning to Federal

civilian duties.
Q5. May qualifying employees return to Federal civilian duty and then take the 5 days of

excused absence at a later date?
A5. No. The 5 days of excused absence must be granted as soon as the employee reports back for Federal civilian duty or notifies the agency of his or her intent to return to civilian duty. In the event that an employee had already returned to civilian duty prior to November 14, 2003, the employee should be granted 5 days of excused absence at a time that is mutually agreeable to the Federal agency and the employee. The 5 days of excused absence may not be “stockpiled” for use at a later date. In addition, the 5 days of excused absence is not to be confused with “credit hours” earned under a flexible work schedule or compensatory time off earned for overtime hours.
Q6. If an employee was activated for military service in connection with Operation Noble

Eagle, Operation Enduring Freedom, Operation Iraqi Freedom, or any other military operation subsequently established under Executive Order 13223, but was not deployed overseas, is the employee eligible for the 5 days of excused absence when he or she exercises return rights?
A6. Yes, the President’s memorandum applies to all employees who were called to active duty in support of the continuing Global War on Terrorism.
Q7. If an employee who was activated was not a Federal employee when his or her tour began, but has been hired by the Federal Government since his deactivation, is the employee entitled to the 5 days of excused absence?
A7. No. The President’s memorandum specifically addresses “returning Federal civil servants who were called to active duty.” A new employee who was not a Federal civilian employee at the time of his or her activation does not qualify for the 5 days of excused absence.
Q8. How do agencies compute the 5 days of excused absence for part-time employees or

employees on uncommon tours of duty, such as Federal firefighters? Do these employees

receive 5 work days, 40 hours, or a prorated amount of excused absence?

A8. All employees are entitled to the equivalent of 1 workweek of excused absence. The period of excused absence for an employee on an uncommon tour of duty or an employee on a part-time work schedule will be prorated according to the number of hours in the employee’s regularly scheduled workweek. For example: Hours in the regularly scheduled workweek:

Hours in the regularly scheduled workweek


Hours of excused absence

20 20

40 40

53 53

72







72
Q9. May the 5 days of excused absence be prorated depending upon the length of the

employee’s deployment?
A9. No. Each employee who was activated for military service in connection with Operation

Noble Eagle, Operation Enduring Freedom, Operation Iraqi Freedom, or any other military

operation subsequently established under Executive Order 13223 is entitled to 1 week of excused absence.

PROCEDURES FOR RESTORATION OF FORFEITED ANNUAL LEAVE

There are three conditions that would allow for restoration of forfeited annual leave: administrative error when the error caused the loss of annual leave; exigencies of public business when such annual leave was scheduled in advance; and sickness of the employee when such annual leave was scheduled in advance. Commanders of TRADOC installations and activities may delegate exigency approval authority to the lowest level practical within their command, however, (a) the exigency determination may not be made by any official whose leave would be affected by the decision; and (b) no officials with delegated authority may approve exigencies that affect employees for whom they are the leave approving official. To restore leave forfeited as a result of an exigency or illness, an employee must submit a written request to the management official delegated authority to approve the restoration. A Standard Form 71, Application for Leave, may be used for this.  Documentation must include the following:

· The calendar date the leave was scheduled, i.e., approved by the official having authority to approve leave;

· The date(s) during which leave was scheduled for actual use and the amount of leave (days/hours) that was scheduled for use;

· Reason(s) for the subsequent canceling of approved leave, i.e., if because of an exigency of the public business, documentation must include the beginning and ending dates of the exigency.

· The calendar date the cancelled leave was rescheduled for use, and

· The date(s) during which leave was rescheduled for use and the amount of leave (days/hours) that was rescheduled for use.

The request will be reviewed and, upon determination that documentation is adequate, the official will authorize the restoration of leave. The authorization will be forwarded, together with the supporting documents, to the Customer Service Representative. Restored leave must be used within two calendar years of its restoration.
You may not request advanced approval for leave forfeiture. The leave must be forfeited before it can be restored. Requests for leave restoration may not be submitted before the end of the 2003 leave year.
2004 PAY PERIODS (Corrected 6 Jan 04)
START/DAY


STOP/DAY


PAYDAY

11 Jan 04



24 Jan 04


05 Feb 04

25 Jan 04



07 Feb 04


19 Feb 04

08 Feb 04



21 Feb 04


04 Mar 04

22 Feb 04



06 Mar 04


18 Mar 04

07 Mar 04



20 Mar 04


01 Apr 04

21 Mar 04



03 Apr 04


15 Apr 04

04 Apr 04



17 Apr 04


29 Apr 04

18 Apr 04



01 May 04


13 May 04

02 May 04



15 May 04


27 May 04

16 May 04



29 May 04


10 Jun 04

30 May 04



12 Jun 04


24 Jun 04

13 Jun 04



26 Jun 04


08 Jul 04

27 Jun 04



10 Jun 04


22 Jul 04

11 Jul 04



24 Jul 04


05 Aug 04
25 Jul 04



07 Aug 04


19 Aug 04
08 Aug 04



21 Aug 04


02 Sep 04

22 Aug 04



04 Sep 04


16 Sep 04

05 Sep 04



18 Sep 04


30 Sep 04

19 Sep 04



02 Oct 04


14 Oct 04

03 Oct 04



16 Oct 04


28 Oct 04

17 Oct 04



30 Oct 04


11 Nov 04

31 Oct 04



13 Nov 04


25 Nov 04

14 Nov 04



27 Nov 04


09 Dec 04

28 Nov 04



11 Dec 04


23 Dec 04

12 Dec 04



25 Dec 04


06 Jan 05

26 Dec 04



*08 Jan 05


20 Jan 05

* End of Leave Year for 2004
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